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COMMENT. 

The case of Salomon (pauper) v. A. Salomon &> Co. (Limited), 
recently decided by the House of Lords, furnishes an interesting 
illustration of the extent to which a person may be protected in 
forming a company to carry on his own private business, selling 
out to the company and practically operating it as a "one-man" 
concern. 

In 1892 A. Salomon & Co. was incorporated with a capital of 
$200,000, divided into shares of $5 each. One of the objects for 
which the company was incorporated was to carry out an agree- 
ment which had "been entered into by Salomon and a trustee for 
a company intended to be formed for the acquisition of the busi- 
ness then carried on by Salomon, who had been a leather mer- 
chant and boot manufacturer for many years. The business had 
been prosperous and was solvent at the time of the incorpora- 
tion. The memorandum of association was subscribed by Salo- 
mon, his wife and daughter and four sons each subscribing for 
one share. Salomon afterwards had 20,000 shares allotted to 
him and $25,000 of debentures, which were paid for hj the pur- 
chase money which the company was to pay him for the trans- 
fer of the business. Upon the security of the debentures Salo- 
mon obtained a loan from one Broderip. No other shares were 
issued by the company, it having been all along the intention of 
Salomon to retain the business in his own hands and not allow 
any outside party in it whatever. Subsequently the debentures 
were recalled and a new lot issued to Broderip to secure the pay- 
ment of his loan with interest. Default having been made in 
the payment of interest upon his debentures, Broderip instituted 
an action on behalf of himself and Salomon, also a debenture 
holder, to enforce his security against the assets of the concern. 
Thereafter a liquidation order was made and a liquidator 
appointed at the instance of the unsecured creditors of the com- 
pany. To the suit of Broderip this liquidator, at the suggestion 
of the presiding judge, set up by way of counterclaim, that the 
company was formed by Salomon and the debentures were issued 
in order that he might carry on the business and take all the 
profits without risk to himself, that the company was the mere 
nominee and agent of Salomon, and that the company or the 
liquidator thereof was entitled to be indemnified by Salomon 
against all the debts owing by the company to the creditors 
other than Salomon. The judge thought the liquidator entitled 
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to the relief asked for. He was of opinion that the company 
was only an alias for Salomon ; that the intention being that he 
should take the profits without running the risk of the debts, the 
company was merely an agent for him and having incurred lia- 
bilities at his instance was, like any other agent under such cir- 
cumstances, entitled to be idemnified by him against them. On 
appeal this judgment was affirmed by the Court of Appeal, that 
court being of opinion that the formation of the company, the 
agreement as to the purchase of Salomon's business and the 
issue of debentures pursuant to such agreement, were a mere 
scheme to enable him to carry on business in the name of the 
company with limited liability, contrary to the true intent and 
meaning of the Companies Act of 1862, and further to enable 
him to obtain a preference over other creditors of the company 
by procuring a first charge on its assets by means of such 
debentures. The Court of Appeal did not hold that the com- 
pany was to be regarded as the agent of Salomon. They re- 
garded the relation between them as that of trustee and cestui que 
trust. 

The judges of the House of Lords did not agree with the 
views advanced by either of the courts below. The formalities 
of law had been in all respects complied with in the formation 
of the company. The fact that it was incorporated to carry on 
Salomon's business and that he owned practically all the stock 
.did not make it Salomon's agent; nor did it matter that Salo- 
mon's sons were mere "dummies." They owned one share, the 
law required no more. 

The closing words of Lord Watson in distinguishing this 
case from Erlanger v. The New Sombrero Phosphate Company (L. R. 
3 Ap. Cas. 1218) are worthy of note. He says: "But I am will- 
ing to assume that proceedings which are permitted by the Act 
may be so used by the members of a limited company as to con- 
stitute a fraud upon others, to whom they in consequence incur 
personal liability. In this case the fraud is found to have been 
committed by the appellant against the creditors of the company 
but it is clear that if so, though he may have been its originator 
and the only person who took benefit from it, he could not have 
done any one of those things which taken together are said to 
constitute its fraud without the consent of the other sharehold- 
ers. It seems doubtful whether a liquidator as representing and 
in the name of the company can sue its members for redress 
against a fraud which was committed by the company itself and 
by all its shareholders. However, I do not think it necessary to 
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dwell upon this point, because I am not satisfied that the charge 
of fraud against the creditors has any foundation is fact. * * * 
The unpaid creditors of the company whose unfortunate posi- 
tion has been attributed to the fraud of appellant if they had 
thought fit to avail themselves of a means of protecting their 
interests which the Act provides, could have informed them- 
selves of the terms of purchase by the company, of the issue of 
debentures by the appellant, and of the amount of shares held 
by each member. In my opinion, the statute casts upon them 
the duty of making inquiry in regard to those matters. What- 
ever may be the moral duty of a limited company and its share- 
holders, when the trade of the company is not thriving, the law 
does not lay any obligation upon them to warn other members 
of the public who deal with them upon credit that they run the 
risk of not being paid. * * * In my opinion, a creditor who 
will not take the trouble to use the means which the statute pro- 
vides for enabling him to protect himself must bear the conse- 
quences of his own negligence. ' ' 



